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EDITOR'S NOTES. 


An interesting case was recently de- 
cided by the Supreme Court of Indi 
ana, the matter at issue being whether 
physiciansand surgeons, who are called 
upon the witness stand as experts, are 
obliged to testify without receiving 
extra compensation for their services 
beyond their mere witness fees. It was 
Buckman vy. The State, decided in No- 
vember Term. <A party was indicted 
for rape, and a physician, who was put 
on the stand as an expert, was interro- 
gated in reference to matters concern- 
ing the female. He refused to answer 
unless expressly compensated. He 
was committed for contempt, and ap- 
pealed to the Supreme Court. Wor- 
den, J., delivered the opinion, (Biddle 
and Niblack, J, dissenting) and said 
that it was a novel case in Indiana, and 
elsewhere the decisions were in no 
wise uniform. In favor of the appel- 
lant’s position were cited Lonegan v. 
The Royal Ex. Assur., 7 Bing. 725; 
8. ¢., id. 729; Webb v: Paige, 1 Car. 
and Kir. 23; Parkinson v. Atkinson, 
31 L. J. N.S. 199; Turner v. Turner, 
Jurist 1859, p. 839; People v. Mont- 
gomery, 13 Abb. Prac. Rep. (N. 8.) 
207; 2 Phil. Ev., 4 Am. Ed. p. 828; 1 


Redl. on Wills, n. 44 to pl. 31, p. 154-5 ; | tice fully revived. 


13 





Webb v. Baird 16 Ind. 13; Israel v. 
State, 8 Ind. 467; Blythe v. State, 4 
Ind. 525; ex parte Dement, 6 Cent. L. 
J.,11; 1 Tay]. Med. Jur. p. 19; and 
contra, Collins v. Godefroy, 1 B. and 
Ad. 950. 
that the physician or surgecn may be 
obliged to testify to facts within his 
knowledge, pertinent to the case, the 
same as any other witness, and there 
stands on an equality with witnesses | 
in general; but not to professional 
opinions, in giving which a “ particular 


The econelusion arrived at is 


service” is demanded, without special 
The 
commitment for contempt was adjudg- 
ed erroneous. 


and reasonable compensation. 


Tux message of Governor Robinson, 
of New York, vetoing the bill enacting 
nine chapters supplemental to the 
new Code of Procedure, which that 
State is trying to adopt, is at least 
mereiless, and, it would seem to us, 
(but our stand-point is, of course, an 
“ outside ” one) based on correct rules 
and principles. If what the Governor 
states be true, the portion of the Code 
already adopted ought to be relegated 
to the place for trash, and the old prac- 
It seems the revis- 
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ion committee 
1870. Not until 1875 did they report 
the first 13 chapters of a “Code of Re- 
medial Justice,” being scarcely over 
one-half of the whole. This 
adopted in 1876 and went into opera- 
tion May 1, 1877. Unlike New 
Jersey revisors, who were very chary of 
changes, the New York committee, ac- 
cording to a critical writer, “seem to 


was 


our 


have treated the old code, which was 
clear and concise, and every syllable of 
which had received 
meaning under a criticism compared 


its measure of 
with which the commentaries on Shake- 
speare and the Bible are casual and 
careless, as cavalierly as an editor who 
is trimming the hasty compositions of 
a reporter.” confesses 
he waited to of the 
Code in the hope that its merits wight 


The Governoi 
see the balance 
condone the demerits of that already 
adopted, but this being immeasurably 
of the Code 


It remains 


worse, he hopes none 
may continue to be law. 
to be seen whether his message will be 
sustained. 


Tere is a bill before the New York 
Legisiature similar to acts which are 
already laws in Texas and Nevada, 
providing that the opinion of a jury 
need not be unanimous to be consid- 
ered a verdict. On the continent of 
Europe and in Scotland unanimity is 
not required, and why it should be in 
this country can not readily be answer- 


ed by the average lawyer. The histo- 


ry of trial by jury is now being con- 


sidered, and this matter in particular 
is receiving attention at the hands of 
eminent legal writers in different parts 
of the country ; and we trust the sub- 
ject will be agitated in New Jersey. 
That one man’s opinion should be 
more weighty than that of eleven oth- 
ers is too great a farce to exist as the 


were appointed in: 





law much longer. It has not even 
immemorial custom to sanction it, as 
before Edward I. either eight could 
determine a verdict, or the judges 
could add to’the number of jurors un- 
til twelve agreed! Hale's Pleas of the 
Crown, Vol. 2, p. 296, states that the 
ancient practice was to take the ver- 
dict of the majority. It is true, bow- 
ever, that Lord Campbell once said, in 
referring to an established custom, 
that ‘at the assizes, a jury which could 
not agree were to be locked up during 
the assizes, and then carried in a cart 
to the borders of the next county, and 
there shot into a ditch.” But he did not 
nse the cart, although he starved the 
jury. ‘Until lately the latter was an 
American custom, brougbt, like some 
other bad ones, from England. 

Tux singular occurrence on Tues- 
day, March 26th, when the Judges of 
the United States Cireuit Court, at 
Trenton, announced their inability to 
hold a term because Congress had fail. 
ed to make the necessary appropria- 
tion, * from motives of economy,” was 
generally looked upon by the bar, the 
press xnd the public as akin to an 
absurdity. There was notbing elre to 
do, as the moneys in the hands of the 
Marshal] were exhausted, than for par- 
ties who wished to try their causes to 
become personally responsible for ju- 
rors’ fees, and this was done in a sin- 
gle case only. Judge Nixon, in his re- 
marks, well said that the half-yearly 
reports of the Justice Department for 
the last 
that in 
of business done in other districts, far 
less money had been expended in New 
Jersey than in any other State in the 
Union, proving conclusively that strict 


ten or » dozen years, showed 
comparison with the amount. 


economy had been practiced in this 
district. The appropriation was for- 
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merly, we believe, about $20,000, and 
the last Congress cut it down to $10,- 
000, without any figures to prove that 
such a sum could carry along the 
United States courts in New Jersey; 
and the Judges declare that, with the 
constantly growing business, not less 
than $20,000 is or can be made suffi- 
cient. Itis to be hoped the present 
Congress will speedily reform so un- 
economical an economy as this. 


A BILL introduced into our Legisla- 
ture compelling judges trying criminai, 
causes to instruct the jury, whenever 
the accused is not sworn in his own de- 
fence, that such fact is not. to be con- 
strued into an admission of guilt, or 
to weigh against him in any manner 
whatever, defeated. 
This is as When the 
step was taken a few years since, per- 


d 


is, we believe, 


it should be. 
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mitting accused persons to be sworn 
in their own behalf, a great advance 
was made to ward the proper trial of 
indictments. There was opposition, 
of course, and the belief was some- 
what wide-spread that the effect would 
be to induce perjury. But the proof 
of time is in its favor. Recently in 
England, where a bill of similar pur- 
port to ours of 187— was introduced 
in Parliament, our Chief Justice was 
quoted in opposition to the measure ; 
but we think his utterances must have 
been misunderstood. At all events, 
innocent men are benefitted by the 
present law; and, to our view, only the 
guilty could be advantaged by the pas- 
sage of such an amendment as that 
first above named, compelling the 
judge at the trial to charge that sie 
lence is not proof of guilt. Let the 





statute remain as it is. 


* 


U. S. DISTRICT COURT FOR NEW JERSEY. 


Hon. JOHN T. 


NAVIGATION OF VESSELS. 


Lonan, et al. v. The C. H. Northram. | 


[Filed Mareh 19, 1878.] 

Asa resultof Rule 20 of the 
Sailing Rules,” in av actionarising from a 
collision between a steamboat and schooner, 
the burden of proof is on the steamboat to 
show that thecollisionarose from the negli- 
gence, or fault of the schooner. 

It is the duty of steamers tokeep out of the 
track of sailing vessels, but this does not ab- 
solve the latter from the exercise of a most 
vigilant caution. 

By thelaw of the State of New York, steam- 


** Steering and 


ers must keep near the middle of the stream | 
in the East River, and wherethe steamer was | 
out of such a course,andthis was one of the | 


NIXON, JUDGE. 


concurring causes of a disaster (the schooner 

being also in fault for want of vigilance)— 

Held, the damages should be divided. 

A proceeding in rem to recover dam- 
ages alleged to have been sustained by 
the libellants’ schooner, the B. F. Au- 
mack in a collision August 21, 1876, 
| with thesteamboat C. H. Northram. 
| [The facts of the collision, which are 

fully dealt with in the decision, are of 
no general importance.—Ep. | 
Messrs. Muirhead & McGee for li- 
| bellants. } 

Messrs. Grey & Benedict for elaim- 

ants. 
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Nixon, J.: In considering this case 
it is to be observed that it was the 
duty of the steamboat to keep out of 
the way of the schooner, and that 
prima facie the steamboat is in’ fault, 
and is chargable for the damages in- 
curred. This was the rule announced 
by the Supreme Court in cases of col- 
lision between steam and sail vessels 
long before the adoption of the rules 
of navigation by the Congressional] act 
of April 29, 1864 (see §4233 of Rev. 
Stat.,) St. John v. Paine, 10 How. 558 ; 


St. Oregon v. Rocca, 18 How. 570; St.. 


Co. v. Calderwood, 19 How. 246; Mail 
S.S. Co. v. Rumball, 21 How. 383. 
The 20th of the “ Steering and Sailing 
Rules” of said act, which provides that 
“if two vessels, one of which is a sail 
*vessel, and the other a steam vessel, 
are proceeding in such directions as 
to involve risk of collision, the steam 
vessel shall keep out of the way of the 
sail vessel”—is the expression of the 
legislative approval of the justice and 
propriety of the rule. The collision 
of the vessels, the injury to the schoon- 
er and consequent damage being ad- 
mitted, it results from the above rule 
that.the burden of proof is on ile 
steamboat to show that the collision 


arose from the negligence, mismen- 
* * 


agement or fault of the schooner. 


Two specific grounds of defence 
1. That 
the schooner was negligent and in fault 
in not having a proper look out. 2. 
That the schooner did not beat out 
her tack, but went about prematurely, 


were set up in the answer: 


and thus brought on the collision. 
(The Judge finds the first point well 
taken, and holds that the notion that, 
as steamboats are bound by the laws 
of navigation to keep out of the way 
of schooners, there is no need for great 
caution and vigilance, is an erroneous 


one, and says:| It is undoubtedly 
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the duty of steamers, which are more 
absolutely under control than sailing 
vessels, to keep out of the track of the 
latter ; but such a rule does not ab 
solve the sail-vessel from the exercise 
of a most vigilant caution $4233, Rev. 
Stat. Rule 24. [On the second point 
it is held that the schooner did not 
reasonably run out her course and that 
she largely contributed to the disaster 
by going about too soon. } 

The first section of the act of the 
Legislature of New York, passed April 
12, 1848, to which no reference was 
made on the argument, but which I 
understand is still in foree (2 Rev. 
Stat. of N. Y., 5 Ed., 950) requires all 
steamboats passing up and down the 
East river, between the Battery and 
Blackwell's Island, to be navigated as 
near as possible in the centre of the 
river. The law has been invoked by 
the Courts of Admiralty and strictly 
enforced in a number of instances. 
The late Mr. Justice Nelson in The 
Bay State, 3 Blatch. C. C. 48, in re- 
ferring to it says: “This law is per- 
emptory. The masters of vessels are 
bound to obey it, and have no discre- 
tion except in cases of necessity. It 
is a mistake on the part of those navi 
gating vessels in this harbor, to sup- 
pose that they may indulge the exer- 
cise of their own judgment, and dis- 
eretion, in regard to the proper mode 
of navigation. If they disregard the 
statute they do it at their peril. In 
such cases, they are not only guilty 
of a crime, according to .the statute, 
but they must take the hazard of the 
consequences to their vessel, when so 
out of the proper track, and in an ille- 
gal course, * * Again, in The 
K. C. Seranton, 3 Blatch. C. 53, the 
same learned Judge applied its pro- 
visions to the case of a ferryboat, ply- 
ing between Peck Slip and Williams 
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burgh—a distance of more than a mile. 
* * [Ina review of the evidence the 
Judge holds that the stenmboat was 
not in the middle of the stream.] I 
am of the opinion that the steamboat 


was also in fault in navigating the | 
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stream; that her being so near the 
Brooklyn shore was one of the con- 
curring causes of the disaster, and 
that, as is usual in such cases, the dam- 
ages ought to be divided. 

A reference awd division of dam- 


river so far from the middle of the | ages ordered. 


COURT OF CHANCERY OF NEW JERSEY. 


Hion. THEODORE RUNYON, CHANCELLOR. 


Hon: A. V. VAN FLEET, VICE-CHANCELLOR. 


MORTGAGE DEFICIENCY. 


Anna Wise v. Levi A. Fuller. 


[Feb. Term, 1878.] 


. In general, an actionable misrepresenta- 
tion consists in a false statement respecting 
a fact material to the contract, and which is 
influential in producing it. 

. Statements of mere matters of opinion or 
judgment, although known to be false, do 
not constitute fraud in the absence of rela- 
tions of trust and confidence. 

. Buta statement that a greater rent is re- 
ceived than is in truth reserved or that the 
income from a property is greater than it is 
in fact, being matters peculiarly within the 
vendor’s knowledge, are fraudulent repre- 
seutations for which an action will lie. 

. To make the promise of a grantee to pay a 
mortgage on land conveyed to him, availa- 
ble to the mortgagee, it must be made to a 
person personally liable for the mortgage 
debt, 

5. Inthe construction of a contract, the in- 
tenfion of the parties, as ascertained by the 
canons of construction, must prevail, un- 
less indispensable artificial terms bave been 
omitted, or the parties have attempted to 
do something in contravention of established 
principles. 


to all the antecedents, but in order to make 


sense, or to give effect to the intention of | put in evidence 





the parties, it may be referred to one, or to 

all, or to part. 

. A first lien, which has been paid by a per- 
son personally liable for the payment of it, 
and a second, though he pays the first 
through a third person who holds it for 
him, will, in equity, be considered satisfied 
in adjusting priorities. 

An ordinary foreclosure. The point 
chiefly contested was whether the com- 
plainant was entitled to a decree for de- 
ficiency against the defendant, Levi A. 
Fuller, whose liability grew out of 
a Govenant in a deed to him for the 
mortgaged premises by one Daniel 
Fuller. On final bearing on bill, an- 
swer and proofs. 

Mr. W. J. Magie for complainant. 

Mr. Robert Gilchrist tor defendant. 


Tue Vice-Cuancettor: On the pa- 
pers the liability is indisputable. His 
defence embraces two grounds: first, 


| that he was inveigled into the purchase 


by fraud, and, second, that his cove- 
nant was made to a person not person- 
ally liable for the mortgage debt. The 


3. Ordinarily the relative in a sentence refers | last is not set —™ his answer, but in- 


/asmuch as it is  gpenscge by a deed 


xy the complainant, 
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and which was an: indispensable part 
of his proofs, it is impossible to deter- 
mine whether or not the complainant 
is entitled to the relief he seeks with- 
out passing upon it. [Upon the first 
point the evidence is reviewed at 
length, dnd a conclusion arrived at ad- 
verse to the allegation. In this part 
of the opinion, the Vice-Chancellor, 
inter alia, says :] 

No definition of fraud can be framed 
‘which will serve as a safe test in every 
ease. The best effort in that direc- 
tion must prove abortive. Each case 
must be determined on its own pecu- 
liar facts. Itis not every untruthful 
statement that will invalidate a con- 
tract. Avarice is so strong in the av- 
erage man that he naturally extols 
what he desires to sell and depreci- 
ates what he wants to buy. Al bar- 
gaining is conducted on the principle 
that party is at liberty to 
get such advantages in the transac- 
tion as are allowed by the morals of 
trade. A contract is rarely made where 
each party strives to give the other all 
the benefit to the 
transaction. Gain or profit is the fun- 
damental object of all traffic. Gener- 
ally, mere. expression of opinion, esti- 
mate or judgment, even if false, do not 
constitute fraud. 


each 


be derived from 


It may be said gen- 
erally, an actionable misrepresenta- 
tion consists in a false statement re- 
specting a fact material to the con- 
tract, and which is influential in pro- 
ducing it. 2 Chit. on Con. 1044; 2 
Par. on Con. 275; Taylor v. Fleet, 1 
Baite, 471. Statements of value made 
by a vendor during the negotiation be- 
tween the parties, although known to 
be excessive, do not ordinarily consti- 
tute a warranty or a fraud. Uhler v. 
Semple, 5 C. E G. 291. A mere ex- 
pression of opinion as, to value, al- 
though the amount stated is known to 
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be excessive, is not a fraud. Sandford 
v. Hardy, 23 Wend. 268; Smith v. 
Countryman, 30 N. Y. 681, unless the 
person making it knew at the time that 
in consequence of the relations of trust 
and confidence existing between him- 
self and the person to whom it was 
made, he would rely upon it and be 
controlled by it. Story’s Eq. Juris. 
$1197. A purchaser is not entitled to 
relief against a vendor fora false af- 
firmation of value, it being deemed his 
own folly to credit a rude assertion of 
that nature. Besides, value consists 
in judgment and estimation in which 
men necessarily differ. 1 Sug. on Ven. 
3. Buta remedy will lie against a 
vendor for falsely affirming that a 
greater rent is paid for the estate than 
is actually reserved, for that is a fact 
within his own knowledge. H. 
Lysney v. Selby, 2 Ld. Raym. 1118; 
Dobell v. Stevens, 5 Barn. and Cress. 
623. And soa wilful misrepresenta- 
tion by a vendor, affirming that the 
income from his public house has been 
greater than in truth it was, is an ac- 
tionable fraud. Bouring v. Stevens, 2 
Car. & P. 337. The fact that a price 
in excess of its market value is paid 
for a thing, standing alone, is never 
evidence of fraud. Mere inadequacy of 
consideration will never substantiate 
a charge of fraud. In equity inade- 
quacy of value is, in general, of itself 
no ground for impeaching a contract. 
Benninger vy. Corwin, 4 Zab. 259-; but 


5; 


with other circumstances of suspicion 
it may constitute an element of proof 
in establishing fraud. 2 Chit. on Con. 
ae? * 


The other defence raises simply a 
question of construction. Charles 
Wise [a former owner] conveyed the 
mortgaged premises to James C. Free- 
man |another former owner] subject 
to complainant's mortgage, and cer- 
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tain assessments for local improve- 


ments. After referring toa prior con- 


veyance the deed says, the premises 

‘* Are hereby conveyed subject toa mort- 
‘* gage from Charles Wise to Anna Wise for 
‘+ $8000, and subject also to all city assess- 
‘¢ ments now existing thereon, which the said 
‘* party of the second part hereby assumes to 
** pay, except the assessment for the Reid 


‘“* Street sewer.” 

The defendant contends that the 
relative or representative in the sen- 
tence refers to the last antecedent 
only, and that by the proper construc- 
tion of the stipulation the covenantor* 
bound himself simply to pay the as- 
sessments and not the mortgage. 
There can be no doubt, if this reading 
be the true one, the promise of the de- 
fendant is without legal force, for it is 
well settled to make a promise of this 
nature effective, it must be made to a 
person personally liable, legally or 
equitably, for the mortgage debt, and 
if there isa break anywhere in the 
chain of liability all the subsequent 
promises are without obligation. King 
v. Whitely, 10 Paige 465; Trotter v. 
Hughes, 12 N. Y. 74; Crowell v. Cur- 
rier, 12 C. FE. G. 155: S. C. on Appeal 
H. 656. But this construction cannot 
prevail. It does not read the sentence 
correctly. It requires it to be read ina 
restricted sense, and deprives the prin- 
cipal word of its full import. It man- 
ifestly runs counter to the plain inten- 
tion of the parties. There 
dotibt about what that was. Unless 
artificial terms are requisite, or the 
parties have attempted to do some- 
thing contrary to established princi- 
ples, their intention, if it can be clearly 
seen, must prevail over everything. 
The object of all canons of construc- 
tion is to ascertain the meaning of the 
parties, and when that is plain there 
is no room for construction, and the 
Court has no duty but to give effect to 


‘an be no 
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it. The relative may be referred to 
such antecedent as will render the 
clause sensible, although it is not the 
last. King v. Wright,1 Adol. & El. 
435; or it may be referred to all the 
antecedents, or to such of them as will 
make sense. Pot. Dwar. on Stat. 210. 
* * T think it is clear that Mr. Free- 
man intended to assume the payment 
of the complainant's mortgage and that 
he has manifested that intention by 
appropriate language. 
Decree for deficiency. 


EMPLOYEE OF CORPORATION. 


Lehigh Coal and Nav. Co. v. The Cen. 
tral R. R. of N. J. 
|Feb. Term, 1878.] 

1. The preference given by the 68rd section 
of the corporation act is in derogation of 
the right of creditors to be paid equally and 
must not be extended by construction. 

. The right conferred by this section is per- 
sonal, inhering alone. in the person who 
actually performs labor or services. 

3. A person who furnishes the labor or ser- 
vice of others, under a contract to do the 
whole business of a corporation, or a par- 
ticular branch of it, is not an employee, but 
a contractor. 


On March 23, 1877, the Chancellor 
made an order in this cause, directing 
the Receiver of the Central R. R. of 
N. J., ont of the surplus earnings of 
the works of the road, after paying 
current operating expenses, to pay the 
wages due to the employees prior to 
February 15, 1877, the payment to. be 
pro rata, and at such time and in such 
instalments as the surplus warranted. 
John H. Starin now applies by petition 
to have his claim considered under the 
order, such claim arising from a con- 
tract in writing in which he agreed 
with the defendant corporation for cer- 
tain prices per ton to receive all west- 
ward bound freights delivered at their 
station in New York; to collect from 
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consignors the freighis, and to trans- 
fer the same by his own drays over the 
defendant's ferry to their Jersey City 
freight station, and there to load and 
waybill the same. He was also to re- 
ceive all eastward bound freights in 
much the same manner. The pe- 
tition expressly assumed the liability 
of acommon carrier. The indebted- 
ness due to Starin at the time the 
road went into the hands of the Court 
was admitted to be $16,109.33. The 
Receiver refused to recognize the claim. 
Mr. Ashbel Green, for petitioner. 
Mr. R. W. De Forest, for Receiver. 
Tue Vice-Cuancettor: The peti- 
ti ner puts his right to the relief heasks 
upon the 63rd sec. of the “act con- 
cerning corporatious,’ which declares: 
*‘ In case of the insolvency of any corpora- 


‘*tion, the laborers in the employ thereof 


** shall have a lien upon the assets thereof for 
** the amount of wages due to them respective- 
‘*ly, which shall be paid prior to any other 
** debt or debts of said company ; and the word 
‘laborers’ shall be construed to include all 
** persons doing labor or service of whatever 
‘character, for or as workmen or employes in 
“the regular employ of such corporation.” 

Rev. Stat. 188. 

That part of this section which is 
remedial was first enacted as the 42nd 
section of the “act authorizing .the 
creation of corporations for manufac- 
turing and other purposes,” Nix. Dig. 
(3rd Ed.) 497. The declaratory part 
was added in 1869, Pam. L., 1869, p. 
1448, and its principal design seems 
to have been to extend to ‘officers in 
the regular employ of a corporation” 
the benefit given by the original pro- 
vision to laborers alone. Therevision 
put the section in its present form. 
Tue purpose of the original enactment, 
I think, cannot be mistaken. In my 
view it was two-fold: first, to prevent 
those persons whose labor was indis- 
pensible to the continuance of the 
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business of a corporation from aban- 
doning it, and thus suspending its 
operations, whenever they became 
alarmed by a fear of losing their 
wages ; and second, to give protec- 
tion toa class of persons who gen- 
erally work for small compensation, to 
whom the product of their daily labor 
is the sole means of support, and who 
are unable to protect themselves 
against the misfortune or fraud of 
their employers. The word “laborers,” 
both lexically and in common parlance, 
-describes with precision a well known 
class of persons. Under the original 
act little difficulty would have been 
found in deciding who came within its 
terms and who did not. It has been 
held that a civil engineer is a servant, 
Conant v. Van Schaick,. 24 Barb. 87; 
but a consulting engineer is not a la- 
borer or operative, Erricson v. Brown, 
38 Barb. 390; nor is the secretary of 
a corporation a laborer or servant, 
Coffin v. Reynolds, 37 N. Y. 640; nor 
is a contractor who agrees to furnish 
the labor of others a laborer, Baleb v. 
N. Y. & Os. Mid. R. R. Co., 46 N. Y, 
§21; nor is a person who compacts to 
build a railroad or laborer a servant, 
Aikin v. Wasson, 24 N. Y. 482; but a 


person who renders professional ser- 


vices as counsel is an employee,Gurney 
v. At. & Gt. West. R., 58 N. Y. 358. In 
the last case it is said the word “ em- 
is more comprehensive than 
‘laborer,’ and is the correlative of 
“employer,” and that neither term has 
either technically or in general use, a 
restricted meaning by which any par- 
ticular service is indicated ; and it is 


ployee ” 


also said the words “employee” and 
‘‘employer” are as applicable to attor- 
ney and client, physician and patient, 
as to master and servant, a farmer and 
day laborer, or 2 master mechanic and 
his workmen. For the purposes of 
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the present discussion I think it may 
be granted that the Legislature in- 
tended the word “laborers” should 
be read as meaning ‘‘ employees.” 
Read in this sense the question pre- 
sented for solution is, Is any wages 
due to the petitioner for which he may 
claim alien, or priority of payment? 
The considerations against a latitudi- 
narian, or even liberal construction 
are decisive. The preference given is 
in derogation of the common right of 
equality. Thestatute confers a special 
or exceptional right; it makes a dis- 
tinction among persons having, accord- 
ing to the principles of natural justice, 
equal rights, and takes from all classes 
of creditors, secured and unsecured, 
except one that that particular class 
may be paid in full) Whena statute 
produces such a result, those who 
claim under it have a right to take 
what is clearly given by plain words, 
but nothing more. Looking at the 
manifest purpose of this statute, as 
well as at its words, I think itis quite 
obvious, that the right conferred is 
strictly personal, inhering alone in 
the person who actually performs the 
labor or service, and that he who fur- 
nishes the labor or service of others, 
under a contract to do the whole busi- 
ness of a corporation or a particular 
of it, is neither within its 
words nor its spirit. In neither the 
strict nor the popular sense of the 


branch 


word is he an employee; but his rela- 
tion to the corporation would be more 
aptly described by the word contrac- 
tor. 

In Balch v. N. Y. & Os. R. R. Co., 


supra, itis said: “The term laborer 


cannot be construed as designating one 
who cortracts for and furnishes the 


labor and service of others, or one 
‘ who contracts for and furnishes one 


or more teams for work, whether with 
13 
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or without his own services, or the ser- 
vices; of others to take charge of 
the teams while engaged in the ser- 
vice;” and Chief Justice Church,- in 
Gurney v. At. and Gt. West. R., supra, 
says a contractor isin no proper sense 
a servant but in many respects an in- 
dependent party. * * No reason of 
justice or policy can be suggested for 
making a preferential distinction be- 
tween a debt contracted for labor and 
one contracted for borrowed money; 
neither stands higher than the other 
in intrinsic merit, but a distinction 
founded upon a wise public policy may 
be made between creditors. * * I 
think it is very plain the Legislature 
did not intend to give a lien or prefer- 
ence for wages due for vicarious labor 
or service, or to confer upon one per- 
son the power to depute or delegate 
to himself the labor of many others, 
so that he can be an employee of a cor- 
poration to the extent of one hundred 
or one thousand men daily. * * -In 
my opinion he [the petitioner] is neither 
an employee, nor is his claim for wages 
in the sense in which those terms are 
used in the act. 

i Application denied. 


USURY—REPEALER. 


The Freehold Mutual Loan Asso. 
Brown, et al. 
{Feb. Term, 1878.] 


Ve 


The repeal of an act under which a corpora- 
tion is incorporated does not repeal its char- 
ter. Only express legislation can take that 
away. Middleton v. N. J. West Line R. R. 
Co., 11 C. E. G. 269, sustained. 

Bill to foreclose. 
one of usury, based upon the gronnd 
that in consequence of the repeal of 
the act of Feb. 28, 1849, “to encour- 
age the establishment of mutual loan 
and building (under 
which act the complainant was incor- 


The defence was 


associations,” 
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porated in 1869,) by the revision of 
1875, the provision of the 7th section, 
that no premium given for priority of 
loan or acquisition of a building or 
discount given on the redemption of 
shares shall be deemed to be usurious, 
which was omitted, was not re-enacted 
until 1876 (Pam. Laws, pp. 22, 242,) 
and that during the time this provi- 
sion was not in force the loans were, 
sold to the defendant. On final hear- 
ing on admitted facts. 

Mr. C. Robbins for complainant 

Mr. J. W. Swartz for Brown. 


Avsrract oF Oprnion. 

THe Cuancettor: //eld, That the 
defence was not sustained. Notwith- 
standing the fact that the repealer of 
the act of 1849 took effect on the first 
of May, 1865, and although the pro 
vision authorizing the taking of pre- 


miums for priority of loans was not 


re-enacted until Feb. 29, 1876, the 
complainants had in the interim law- 
ful authority to take sneh premiums. 
The revision did not repeal or amend 
their charter. Nor did it affect it. It 
did not purport to do either. The 
charter of the complainants was de- 
rived under the act of 1849, and they 
possessed when they were incorpora- 
ted all the powers which thut act eon- 
ferred, and they have ever since re- 
tained them, notwithstanding the al- 
teration of the act by the revision. If 
the act had been repealed altogether 
that repeal would not have repealed 
the complainant's charter, Donworth 
v. Coolbaugh, 5 Clarke (Iowa) 300. 
But the act was never repealed except 
for the purposes of revision. Its re- 
pealer took effect on the first day of, 
March, 1875, and the revised act went 
into operation on the instant 
that the repealer took effect. The re-| 


sume 





pealer therefore had no effect upon the 
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franchises of the complainants. “In 
Middleton v. N. J. West Line RR. 
Co. 11 C. E. G. 81, it was held that a 
power given by an act repealed in a 
revision but which by the revision was 
re-enacted in the same instant that it 
was repealed, so that there never was 
a moment when the act repealed was 
not in foree, was not taken away by 
the repealer. The fact that in the re- 
vised act no provision was made for 
the legalization of the taking of the 
premiums for priority of loans did not 
of itself deprive the complainant of 
their vested rights to take such pre- 
miums under their charter. That right 
was conferred on them by the act of 
1849 and taken from 
them except 
or by legislation from which a neces- 


could not be 


by express legislation, 


sary implication arose that the legis- 
lature intended to deprive them of it. 
Decree for complainants. 


LIEN OF LEGACY ON REAL ES- 
TATE. 


Blauyelt v. Van Winkle,et al. 


[Feb. Term, 1878. | 


Where land was charged with a legacy paya- 
ble to a minor on arriving at full age, and 
the guardian released the lien of the legacy 
for purposes not related to the interests of 
the Held, that the 
fraud on the complainant, and the lien was 


minor. release was a 


not discharged thereby. 


On bill for relief. By will of La- 
vinia Westervelt a bequest of $10,000 
was made to the complainant, her 
grand-daughter, to be paid her at the 
age of 21, and she charged the real es: 
tate of which she died seized. (and 
which was devised to her daughter) 
with this legacy, if her personal estate 
proved insufficient to pay it. The 
daughter in 1869 effected a loan from 
the Mutual Life Insurance Company 
of New York upon the most valuable 
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portion of this property, but the Com- 
pany first demanded a release of the 
lien of the legacy. To effect this, John 
P. Van Winkle, one of the executors of 
Mrs. Westervelt, took out letters of 
guardianship of the person and estate 
of the complainant, and then released 
the land mortgaged to the Company. 
The bill is filed to establish the lien of 
the legacy upon the whole property. 

Mr. G. Ackerson, Jr., for complain- 
ant. 

Mr. W. M. Johnson for defendants. 

Axsrract oF OPINION. 


THe Cuancettor: -feld, That the 
release was a violation of the trust and 
must be held in equity to have been a 
fraud on the complainant. The lien 
of legacy was not, under the circum- 
stances, discharged by the release. 
Terhune’ vy. Colton, 2 Stock. 21; 
Schenck v. Arrowsmith, 1 Stock. 314; 
Swarthout v. Curtis, 5 N. Y. 301. The 
fact that the guardian gave security 
by guardiah’s bond and charged him- 
self with the whole amount of the leg- 
acy when he gave the release and took 
the mortgage makes no difference. 

Decree for complainant. 
IS THE STATE A PREFERRED 
CREDITOR ? 


Middlesex Freeholders v. State Bank 
of New Branswick. 


{Feb. Term, 1878.7 


1. New Jersey does not possess the Crown's 
common law’ prerogative to have its debts 


paid in preference to the debts of other 

creditors. 

2. On the appointment.of a receiver of an 
insolvent corporation its title to its property 
is divested by force of law. 

On the third day of April, 1877, 
this court took possession of the State 
Bank at New Brunswick as an insol- 
vent corporation, and appointed a re- 
ceiver to convert its assets into money, 


and distribute the sameamong itscredi- 
torsaccording to law. In January, 1877, 
the State Treasurer, pursuant to 
the requirements of the 11th section of 
the act respecting the office of Treas- 
urer (Rev. Stat 1215) deposited nearly 
$34,000, of the moneys of the State, in 
this Bank, which stood to his credit, 
as Treasurer, when the bank suspend- 
ed business. Onthe 7th of July, 1877, 
the Treasurer filed a petition in this 
court alleging that the state was a pre- 
ferred creditor of the Bank and pray- 
ing that the Receiver, John W. New- 
ell, Esq., be directed to pay the 
state’s debt first in preference to the 
other creditors. 

Mr. Attorney General Stockton for 
the State. 

Mr. A, V. Schenck for Receiver. 

Tue Vice-Cuancettor: The claim of 
the state rests upon a prerogative 
right of the crown of Great Britain, 
the contention being that the state 
succeeded to all royal rights, in virtue 
of its sovereignty, when the crown was 
displaced here as the sovereign power. 
The right of the crewn in this partieu- 
lar is clear; anciently the king might 
by his writ of protection, prevent any 
subject from suing his debtor until his 
debt was paid. By statute 25, Ed- 
ward 3, chap. 19, its despotic rigor was 
so far mitigated as to allow the sub- 
ject to obtain a judgment against the 
king’s debtor, and upon paying the 
kine’s debt to have exeention for both 
debts. But the prerogative has at all 
times been most loyally upheld by the 
English Courts. It stands on a com- 
mon law maxim, Quando jus domini 
Regis ct subditi concurrunt jus Regis 
praeferri debet. Debts due the crown 
by record or upon speciality are enti- 
tled to preference'over debts of the 
same class due to subjects, but simple 





contract debts due to the crown are 
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not entitled to preference over debts 
of record due to subjects: Com. Dig. 
tit. Admr. C. 2; Bac. Abr: tit. Exec. L. 
2: 2 Williams on Exrs. 991; but when 
both are simple contract debts, that due 
to the crown must be preferred. Bac. 
Abr. tit. Exrs. L. 2; 2 Williams on 
Exrs. 993. The king is supposed to 
be so constantly engrossed with pub- 
lic business as to be unable to give 
proper attention to matters relating to 
his revenue, and therefore no time oc- 
curs to him, and he is incapable of 
laches. Gilbert’s His. Excheq. 90. 
The common method of enforcing this 
right is by writ of extent, by which 
the debtor's body may be taken and 
also all his goods and lands. 2 Tidds’ 
Pr. 1044. Upon a debt of record or 
upon a specialty it may issue without 
any previous suit or proceeding, except 
an affidavit that the debtor is insolvent 
and the debt,is in danger of being 
lost. Ib. 1046. If the debt is upon 
simple contract it may Le varied to a 
debt of record by simply issuing a 
the amount 
due, which is unifermly executed with- 
out notice to the debtor, and on the 
return of the commission and an affi- 


commission to ascertain 


davit of insolvency and danger, an ex- 
tent issues as of course. Ib. 1047. 
It may be resorted to during the pro- 
gress of a suit brought in the ordi- 
nary form, and when all liability is de- 
nied. Rex. v. Pearson, 3 Price 288; 
Giles v. Grover, 9 Bing. 171. By vir- 
tne of the writ the Sheriff may break 
into the debtor's house, if admission 
be refused, either to arrest him or to 
seize his goods; a debtor taken under 
it cannot be bailed, nor will his dis- 
charge under bankrupt or insolvent 
laws release him.- 2 Tidds’ Pr. 1049. 
In 1832 it was held by the House of 
Lords in conformity to the opinion of 
a majority of the law judges, that the 
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crown’s right continues as long as its 
debtor retains title, whether he retains 
possession of the property or the law 
has taken custody of it; it will over- 
reach a prior execution and levy, but 
cannot reach property either partially 
or wholly aliened by the debtor. Giles 
v. Grover, Clark and Fin 72; S. C. 
9 Bing. 128. It was also held in this 
case that the crown’s right must pre- 
vail against a judgmentcreditor whose 
judgment, execution and levy were an- 
tecedent to an extent in favor of the 
crown, because the seizure under the 
prior writ did not change the title, but 
merely put the property in custodia 
legis for the benefit of those to whom 
the law would ultimately adjudge it, 
but it was unanimously resolved that if 
the debtor's title was divested before 
the teste of the extent, the crown’s 
right against the property was gone. 
Tindal, ©. J., in his opinion, referred 
to a case decided in the Court of Ex- 
chequer in 1686, Attorney General v. 
Capul, 2 Show. 481, in which it was 
held that if an extent comes after the 
issuing of a commission in bankruptcy 
but before an assignment by the com- 
missioners, it takes the property, but 
if it does not come until after an as- 
signment, the debtor's title being di- 
vested, it cannot reach the property. 
If by the adoption of the common 
law New Jersey became invested with 
the right, it holds it now in all its 
original force and may wield it to-day 
in all its iron rigor. It has not been 
changed or mitigated by legislation ; 
it unknown in the leg- 
islation of the State, and if it exists 
at all,it is held as perfect and complete 
as it existed in the hands of George 
IIL. Statutes regulating private rights 
or ameliorating private remedies do 
not extend to the King: I. Black, 
Com. ‘261 ; nor to the State: O'Naulon 


indeed is 








he 


di- 


ith 
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¥. Van Keck, Spen. 40; S. C. in Error 
1 Zab. 589. When a statute in gen- 
eral, and thereby any prerogative right, 
title or interest is divested or taken 
from the King, in such case the King 
shall not be bound, unless the statute 
is made to extend to him by express 
words: Bac. Abr. tit. Prerogative (e5). 
If the right exists here, it is untouched 
by either constitutional or statutory 
regulation. 

But my research has failed to dis- 
cover a single instance in which it has 
been recognized by the Courts of this 
State, and only one where it was as- 
serted as a State right. In Ely v. 
Jones, Coxe 132, decided in 1792, it 
was claimed by counsel that the official 
bond given by the Sheriff to the King 
was in the nature of a recognizance 
and bound the obligor’s land from the 
time a breach of the condition occur- 
red and that a subsequent conveyance, 
either by the obligor or his heir, pass- 
ed the larid subject to the lien, but Ps, 
court did not deem it necessary to pass 
upon the question, being able to de- 
cide the case upon another ground. 
It certainly has never received judicial 
approval, and so far as my knowledge 
extends no law officer of the State has 
ever attempted to enforce it. For 
over one hundred years as an actual 
prerogative of government it has 
neither been executed nor recognized, 
and this circumstance as a matter of 
contemporaneous and long continued 
construction, by all departments of 
the government, would seem to nega- 
tive the existence of the right with 
great emphasis. A prerogative which 
has remained so long practically use- 
less can hardly be said to exist. By 
an act passed June 13, 1779, (Pat. 
Laws 435) it was enacted, that when 
the estate of any decedent was insufii- 


cian’s bill during thé last sickness, fu- 
neral expenses and judgments entered 
of record during the life time of the 
decedent should be first paid, and that 
the balatfee of the estate should be 
distributed among his creditors in 
proportion to the sums due to them 
respectively. This act in substance 
has continued in force up to this time. ~ 
Revision of 1821 p. 766: Elmer's Dig. 
169; Revision of 1846 p. 346; Nixon'sg 
Dig. (4Ed.) 419. In the first edition 
of Ewing's N. J. Justice, published in 
1805 it is said (p 69,) ‘* All the ancient 
law concerning the priority of debts is 
entirely done away by the act of June 
13, 1799;” and Mr. Griffith subsequent- 
ly declared it to be his opinion that 
our laws give no preference to debts 
of any kind due to the State; they 
stand only on the same footing of 
other debts according to their degree, 
4 Grif. Law Reg. 1281. Note 2. And 
an author quite as eminent as a jurist 
‘a any name that ever adorned the 
American bench, bas stated that the 
right of preference to a state, in this 
country, does not rest upon the com- 
mon law, but exists only where given 
by statute, 1 Kent’s Com. 248, Notec. 
The Federal Government unquestion- 
ably possessed as high a prerogative 
right, as a creditor, as any sovereignty 
could, under a government republican 
in form, yet it never attempted to ex- 
ercise the crown’s common law pre- 

rogative in thisrespect, but as early as 
1797 established a right of preference 
by statute: U. S. Rev. Stat.691. And 

it has been held that the statute must 
be strictly construed, it being in dero- 

gation of the common right of credi- 

tors of the same class to be paid equal- 

ly, 1 Kent's Com. 247. It has been 

thrice adjudged in South Carolina that 

this prerogative was so purely an at- 





cient to pay all his debts, the physi- 


tribute of a despotic government, and 




































so strongly in antagonism to the car- 
dinal objects of a government estab- 
lished by the people for their common 
‘protection and security, that it could 
not either as a matter of law or rea- 
son be held to belong to the latter, as 
one of its inherent functions in the 
absence of an express legislative de- 


* elaration to that effect. Commission- 


ers of Public Accounts v. Greenwood, 
1 Dessan 450. Arguments of Coun- 
sel will be found in the appendix 599. 
State v. Harris, 2 Bailey 598; Kickley 
v. Kickley, 2 Hill’s Ch. 256. Debts 
which arise ex contractu and are there- 
fore due to the state in her corporate 
capacity, or debts which arise ex delic- 
to, and which are the punishment of 
the law for misdemeanors, are not en- 
titled to preference over debts due to 
the citizen: State Bank v. Gebbs, 3 
McCord (Law) 377. Neither the re- 


search of counsel, nor my own, has}. 


brought to my attention but a single 
case, decided by an American Court, 
in which this right, as an attribute of 
government, has received judicial 
sanction. Maryland v. Bank of Mary- 
land, 6 Gill and Johns. 205. This case 
does distinctly declare that by the 
adoption of the common law, the state 
of Maryland became invested with the 
prerogative in question, but not of its 
harsh and oppressive incidents. It 
was held the State simply acquired the 
pre-eminent right without the writ of 
protection or extent and could only 
enforce the right by such remedies as 
the citizen was at liberty to employ. 
By what means these incidents were 
lost.is not stated. I think it would be 
quite difficult to show how they were 
lost. Unless altered by legislation, I 
think if the right is admitted at all, it 
must be allowed to stand in all its 
original vigor. But what is more per 

tinent to the question in hand, it was 
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also held in this case, that any act 
which divests the title of the debtor 
and puts his property in the hands of 
others for the benefit of his creditors, 
cuts out the right of the State. In all 
its essentia: features that case was 
parallel with this. The Treasurer of 
the Western shore of Maryland had 
on deposit in the Bank of Maryland 
when it became insolvent over $50,- 
000; the Bank assigned its property 
to trustees for the equal benefit of its 
creditors, and thereupon the State 
filed a bill in equity alleging that the 
trustees in the proper execution of 
their trust were bound to pay the 
State first in preference to the other 
creditors. Judgmentof dismissal was 
pronounced on the ground that the 
moment the debtor's title was divested 
by assignment the right of the State 
expired. 

In my opinion a judgment which 
adjudges this prerogative to the State, 
will give it what in the unanimous 
judgment of a long line of distinguish- 
ed law officers it never had, if their 
persistent refusal to assert it can be 
regarded as any evidence of their 
judgment, and what has but feeble 
support in the judicial opinion of the 
country. My judgment is, the State 
does not possess the prerogative 
claimed. But if my examination of 
the question bad led me to a different 
conclusion, still, I think the claim could 
not be sustained. The authorities of 
both countries unanimously agree that 
the right dies the moment the debtor's 
title is divested. No claim was made 
by the State in this case until after a 
receiver had been appointed. That 
appointment invested him with full 
power to sel], assign and convey all 
the property of the corporation. Rev. 
Stat. 189, sec. 72. No act by the 





corporation is necessary to complete 
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either the title of the receiver or that 
of his purchaser. Unlike proceedings 
under bankrupt laws,. no assignment 
by the debtor or commissioners is _re- 
quired. Title is divested by force of 
law, and such divestiture is perfect and 
absolute. 

The order asked must be denied, 
and the petition dismissed. 


FRAUD—BILL—PLEADING. 





Administrators of Stover v. Reading, 
etal. 
{Feb. Term, 1878.] 


A bill filed by administrators should state that 
the alleged intestate is dead and letters of 
administration on his estate have been issued 
to them. 

It is not enough to aver in a bill for relief that 
the cancellation of a ‘mortgage was fraudu- 
lently effected ; what the fraud consisted of 
should be stated. 

On bill to foreclose two mortgages 
on land of defendant Reading. The 


mortgages were cancelled, which was 
entered on the record, was fraudulent- 
ly entered ; that proceedings were in- 
stituted in Chancery for a decree an- 
nulling the cancellation, which were 
successful ; that Warman, under whom 
Reading claims as grantee had, when 
he took title, fall knowledge of the 
fraud and the pending proceedings, 
and on obtaining his title took indem- 


nity against their result; that War- | 
man, after taking title, mortgaged the | 


property to Reading and others : that 


the mortgagees knew of the pend-| 


ing proceedings ; that Warman subse- 
quently conveyed to Wigfall, and he 
to Me Daniel, both of whom had simi 
lar notice; that Reading foreclosed 
his mortgage, and at the sale became 
the purchaser of the property, and now 
held it by that title. 

The defendants demur 


onthe. 











#1 


grounds, 1. That the bill does not 
state the fact that the complainants’ 
alleged intestate is dead, or ‘that: let- 
ters of administration of his estate 
have been issued to them ; 2. That the 
facts constituting the alleged fraud 
should be set forth in the bill, and in 
their absence the bill does not call for 
answer. 

Messrs, 2. W. Evans and James Wil- 
sun for demurrants. 

Messrs. J. N. Voorhees and John T. 
Bird, contra. 

Tue Cuancettor: The objection is 
well taken. Warman derived his title 
to the property under Mrs. Wood. She 
was not a party to the proceedings to 
set aside the cancellation. Neither 
was Warman nor Reading. They are 
none of them bound by them. Wood 
v. Stover’s Admrs. 1 Stew. 248; Stover 
v. Wood, 11 C. E. G. 56. The fact that 
they all knew of the pendency of the 


: ‘suit and its object will not make the 
bill alleges that a statement that these | 


adjudication in that action binding on 
Reading. A most important part of 
the relief sought by the complainants 
in this cause is the establishment of 
the complainant's mortgages notwith- 
standing the cancellation, as against 
the defendants. Itis not erough to 
aver that the cancellation was fraudu- 
lently effected. What the fraud con- 
sisted of should be stated. 
Demurrer sustained. 


SHERIFF'S DEED. 


Ekings v. Murray, et al. 
[May Term, 1878.] 


The purchaser of land at a Sheriff’s sale may 
assign his bid and direct the Sheriff to con- 
vey the property directly to the assignee. 
Motion for writ of assistance. The 

petitioner is the grantee named in the 

sheriff's deed for the mortgaged prem- 
ises but was not the purchaser. The 





property was struck off to the com- 
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plainant in theforeelosure, who direct- 
ed the sheriff to convey it to the peti- 
tioner. “The defendant remains in pos- 
session notwithstanding the order for 
possession was duly served by the pe- 
titioner, and resists the motion on the 
ground that the petitioner, not being 
the purchaser at the sale, has no law- 
ful title to the property. 
Mr. J. I. Rogers for motion. 


Mr. Stevenson, contra. 


Tue Cuancettor: The purchaser 
of land at a sheriff's sale under execu- 
tion at law or in equity may assign 
his bid, and the sheriff may lawfully 
convey the property to the assignee 
accordingly. 
will pass to the assignee as good and 


The deed in such case 


valid a title as it would have passed 
to the purchaser had it been made to 
him. 


Motion granted. 


EQU1: Y PRACTICE--164TH RULE. 





Fenchtwanger v. McCool. 
[Feb, Term, 1878.] 
When the time for filing a pleading expires on 

a legal holiday, it may be filed the next day. 
The 164th rule of the Court only requires the 

certificate of a foreign notary to a jurat, and 

not an official designation of his office after 
his name, 

An alleged defect in an answer is not a ground 
for ordering it off the files. 

Bill to foreclose. Motion that an- 
swer be ordered off the files on the 
grounds: 1. That it was filed out of 
time. The time expired Dec. 25th, 
and the answer was filed next day. 2. 
That the -affidavit was not properly 
verified. It was taken in the State of 
New York, and the notary had omitted 
to put his official designation after his 
name. 3. That itis defective .as an 
answer because it does not properly 
plead the defence it seeks to set up. 

Mr. T. A. Jobs for the motion. 

Mr. G. Collins, contra. 


Tue Cuancettor: The 25th being 
a legal holiday and the answer having 
been filed on the next day thereafter 
on which the clerk’s office was open, 
the answer was filed in due time. Dan. 
Ch. Prac. 354. * * 

By the 164th rule ofthis Court, where 
an answer is sworn to out of this State 
the oath may be taken before a notary 
public, but in such case it must be cer- 
tified under his seal. The rule has 
been complied with in the case under 
The statute (Rev. 488 
£5,) indeed, provides that where an 


consideration. 


oath to be used in any suit or legal 
proceeding in tins State is taken out 
of this State it may be taken before a 
notary public of the State where it is 
taken, and a recital in the jurat that 
the person before * whom the oath is 
taken is such notary, and his official 
designation annexed to his signature 
and attested under his official seal shal] 
be sufficient proof that he is such no- 
tary, but the rules require only a cer- 
tificate under seal. 

The alleged defect of the answer as 
a pleading is not a ground for order- 
ing it off the files. Traveis v. Ross, 1 
McCart, 257; Squier v. Shaw, 9 C. E. 
G. 74. 

Motion denied. 


ATTACHMENT—RELIEF. 


Sarah Bellows, et al, v. Jacob Wilson, 
etal. 
[Feb. Term, 1878.] 


On bill for relief. The premises of the 
complainants were sold by an auditor 
under an attachment issued in Middle- 
sex County. The attachment was found- 
ed upon no real debt, but the debt 
claimed was against George F. Bellows, 
husband of the first named complain- 
ant, and judgment being entered by 
default, the premises were seized and 





sold. Not only the interest of the chil- 
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dren, one of them being an infant, but 
the dower of the widow was attached 
and conveyed by the auditor. Heard 
on demurrer. 

Mr. B. A. Vail for demurrant. 
* Mr.8. D. Dillaye for complainant. 





Tue Cuancettor: Held, that the 
complainants, on the statements of the 
bill, are entitled to relief in equity. 
Moore v. Gamble, 1 Stock. 246 ; Hodg- 
son v. Farrell, 2 McCart. 88 ; Johnson 
v. Garnet, 1 C. E. G. 31. . 





.) 


U, S. CIRCUIT COURT. 


Hon. WM. McCKENNAN, Circuit Court Judge.—Hon. Joun T. Nixon, 


District Court Judge. 


ACTION OF TROVER BY AS- 
SIGNEE OF BANKRUPT. 





Jones v. Miller, Assignee. 
[Filed March 27, 1878.] 


Complete property in chattels, with actual 


is necessary to maintain an action of trover. 

The assignee of a bankrupt is invested with 
whatever title the bankrupt had, and may 
employ any remedy to secure his rights, but 
the statutes (Rev. $5046) does not authorize 
him to adopt an incongruous one. He is 
governed in his remedy by the common 
law. 


Error to the District Court for the 
District of New Jersey. Jones was 
plaintiff in error. He was sued be- 
low in trover by Miller, assignee of 
Kaufman & Houck, bankrupts, to re- 
cover the value of certain goods alleg- 
ed to have been wrongfully converted 
to his use. He held a chattel mort- 
gage executed in Dec. 1871 by the 
bankrupts upon their personal property 
consisting mostly of beer, malt, hops 
and coal. In Aug. 1874 he took pos- 
session of it and appropriated it to his 
own use. Several months later pro- 
ceedings in bankruptcy were taken 
against the mortgagors and an adju- 
dication made, after which the assignee 
brought his action. At the trial the 


15 





only evidence of conversion was the 
proof of the possession of the ‘mort- 
gaged chattels in Aug., 1874. The 
plaintiff in error requested the Court 
to charge “that the assignee could 
not recover in this form of action, for 
any property which was not in actual 
existence at the time his title accrued.” 
This the Court refused, but instruct- 
ed the jury that if they believed the 
mortgage was given to hinder, delay 
and defraud the creditors of the mort- 
gagors, it conveyed no title to the 
mortgagee, and that “ by express pro- 
visions of §5046 of the Rev. Stat. of 
U.5., the title and right of possession 
of the mortgaged chattels vested at 
once in the assignee by virtue of the 
deed of the Register, or District 
Judge, and that an action in trover is 
the usual and proper remedy to. re- 
cover the value of the goods thus 
wrongfully converted by the defend- 
ant to his own use. 

Messrs. 7’. N. Me Carter and John. 
Whitehead for plaintiff in error. . 

Mr. A. Q. Keasbey for defendant 
in error. “ 


McKennon, Circuit J.: To entitle 
a plaintiff to maintain an_action of 
trover, it is essential that he should 
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be invested at the time of the conver- 
sion with a complete property, either 
general or special, in the chattels and 
.fee and with the actual possession, or a 
right to the immediate possession of 
them. So well settled is this principle 
that Justice Strong in Overton v. Wil- 
liston, 7 Casey (31 Pa. R.) 160 says of 
it: “ Now if there be any principle be- 
yond dispute, it is that, in an action 
of trover, the plaintiff must have had 
a right to the possession of the goods 
at the time of the conversion.” And 
it is equally true that goods wrong- 
fully transferred and delivered mast 
be regarded as converted as of the 
date of their delivery, and that the 
mere adverse and continued enjoyment 
of them will not give a right of action 
in trover against the tort feaser to 
third persons afterwards acquiring a 
lawful title to them. Overton v. Wil- 
liston, supra; Garland v. Carlyle, 4 
Clark & Fine 693. 

At common law then it is clear that 
the plaintiff below could not maintain 
trover, for the obvious reason that, at 
the time of the conversion proved he 
had no title whatever to the property 
converted, so that there could be no 
such invasion of his right of posses- 
sion to it as an action in this form 
would be appropriate to redress. 

It is agreed, however, that the bank- 
rupt law so defines the interest of the 
assignee in the property upon which 
the assignment operates as to render 
an action of trover a proper remedy 
in a case like this; and upon this hy- 
pothesis the instruction complained 
of seems to be founded. This is 
claimed to be the effect of the 14th 
sec. of that act (Rev. Stat., $5046.) 
That section enacts: [Section quoted 
in full.] This section invests the as- 
signee with a double character. All 
the property of the bankrupt, in pos- 
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session or in action, and all property 
fraudulenlty conveyed by him, are 
vested in the assignee; and for either 
of these classes of property he may 
maintain a suit in his own name. On 
the succession of.the bankrupt he hasal] 
the bankrupt’s rights, pertaining to the 
property which belonged to him at the 
date of the bankruptcy proceedings ; 
as the representative of the creditors 
he has all their rights, which the bank- 
rupt could not- assert, touching any 
property of which the bankrupt has 
fraudulently dispossessed himself. 
Whatever title the bankrupt had, or his 
creditors might acquire to any species 
of property, which ought to be applied 
to the payment of the bankrupt’s debts, 
the assignee is invested with. This is 
the whole scope and purport of the 
section. But it does not provide 
any special remedy, or indicate any 
method by which the rights of property 
vested in him may be inferred. By 
necessary implication he may em- 
ploy any remedy within the whole 
range of legal or equitable procedure, 
which may be appropriately invoked 
to give effect to such rights; but he is 
not authorized to adopt an incongru- 
ous one. Unless, therefore, the form 
of action resorted to is, in its genera] 
nature, adapted to the plaintiff's com- 
plaint, its exceptional employment is 
not warranted by the statute. 

Now it is plain that at common law 
the assignee could not maintain this 
action in virtue of any right derived 
from the bankrupts, because they had 
voluntarily transferred their property 
in the mortgaged chattels, and had 
conclusively assented to the conver- 
sion of them. Nor could it be as the 


representative of creditors, because 


his own right of possession accrued 
only at the date of the bankruptcy 
proceedings, and a creditor could not 
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acquire any title to the mortgaged 
chattels by means of which their 
value could be recovered in an 
action of trover, resting upon a con- 
version before he had acquired legal 
ownership of them. In neither of the 
rights, then, with which fhe assignee 
was invested, and in no aspect of the 
case, as it was presented in the evi- 
dence, could he recover, in this form 


of action. 
Judgment reversed. 





INJUNCTION—PATENT. 





Sperry v. Ribbans and Logan. 
[Filed March 26, 1878.) 

Where a complainant, complaining of an in- 
fringement of his patent, had voluntarily ac- 
quiesced in it for twenty-one months— 
Held, that a preliminary injunction should 
not issue against the defendants before the 
hearing. 

On motion for preliminary injunc- 
tions, (two cases.) The defendants are 
sought to be restrained from making, 
using or vending certain wooden 
boxes. Thecomplainant, who is pat- 
entee, learned in the Spring of 1876 
that the defendants were manufactur- 
ing these boxes and warned them that 





they were infringers. But they con- 
tinued their business and became the 
largest producers of wooden boxes of 
any manufacturers in the market. The 
complainant did not serve the defend- 
ants with notice of these motions un- 
til March 6, 1878, two years after dis- 
covery of the infringement. 


Messrs. F. C. Nye and A. Q. Keas- 
bey for complainant. 


Mr. J. F. Mather for defendants. 


Nixon, Dist. J.: Patentees must 
not expect from the Courta greater 
degree of diligence than they them- 
selves exhibit. Under the rules, these 
cases will be ready for final hearing at 
the next term of the Court. Since the 
complainant has voluntarily acquiesced 
in the alleged infringement for twenty- 
one months, it is not unreasonable that 
the Court, by refusing to interfere, 
should compel an involuntary acqui- 


escence for six months longer; and 


especially so as there has been no sug- 


gestion that the defendants are una- 


ble to respond in damages for tlre le- 
gal consequences of their acts. 
Motions denied. 





CASES BEFORE THE INFERIOR COURTS. 


MECHANICS’ LIEN. 


——_-—_ -— 


Essex Crrcurr—Hon. Davin A. Deru, 
JUSTICE. 





Slingerland v. Lindsley et al. 

The plaintiff contracted with the 
builders on the 31st of July, 1875, for 
mason work on certain buildings then 
about to be erected. The plaintiff 
filed his contract before the work was 
commenced, to wit: August 3, 1875. 
The contract stipulated the payments 





to be made in instalments. At the com- 
pletion of the contract there remained 
due an undisputed sum of $1269, for 
which the builders gave their joint 
note to the plaintiff. Before this note 
became due the builders dissolved 
partnership and Drake, who was the 
owner when the contract was filed, 
conveyed the premises to A. H. Linds- 
ley the present owner and defendant, 
and calling his creditors together—he 
having succeeded his former partner, 
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taken the assets and assumed the 
liabilities—the plaintiff with the other 
creditors entered into an agreement, 
Drake to take his individual notes for 
the firm's indebtedness, upon which 
payments were promised by Drake as 
they matured and to be renewed for 
balance, and so on until they were paid 
off. When the plaintiff's note came 
due Drake failed to meet it in whole 
or in part, whereupon plaintiff filed 
his claim and commenced suit to en- 
force his lien against the present owner 
and the old firm of Lindsley & Drake 
as builders. At this time both the 
builders had filed their petitions in 
bankruptcy. .The only plea filed in 
this cause was by A. H. Lindsley the 
owner, viz: the general plea under 
the statute, “building not liable,” and 
a further plea setting up specially the 
agreement made between plaintiff the 
firm's other creditors and Drake as 
hereinbefore mentioned. It was urged 
by the defense that the owner stood 
in the position of a surety for the debt 
of the builders, and inasmuch as the 
plaintiff had accepted the individual 
note of Drake he thereby released the 
other partner and discharged 
surety, i. e., the present owner. The 
plaintiff claimed that inasmuch as 
Drake was the owner at the time when 
the contract was filed, he or his gran- 
tee, the present owner, could not es- 
cape liability for a debt of which they 
both had notice, and a change of own- 
ership pending a lien claim was cer- 
tainly no avoidance of the claim, upon 
the principle that the grantee took the 
estate of the grantor. And further if 
it was claimed to be a novation of the 
debt, the circumstances were such as 
to have estopped Drake setting it up 
and consequently his grantee was es- 
topped. | 


the 





Mr. J. Frank Fort for plaintiff. 
Mr. Joseph Coult for defendant. 


Derve, J.: JZeld, that the defend- 
ant owner had not been prejudiced in 
any manner. Both builders had failed 
to defend ; the judgment would there- 
fore be against both. The record was 
a complete answer to the defense, the 
contract having been on file when the 
transfer was made to the present owner 
who had actual notice of plaintiff's 
claim. The lien suit was therefore 
properly brought in its present form, 
and the building and land were ad- 
judged liable for the debt. 

Upon request of defendant's counsel 
the Court consented to certify thecase 
to the Supreme Court. 


ACTION—PLEADING. 


Essex Crrcurr—Hon. D. A. Depve, 
JUSTICE. 


Smalley v. Wright, et als., Heirs of 
Quinby. 


James M. Quinby died intestate. The 
plaintiff held two of his promissory 
notes, or notes upon which Quinby ap- 
peared as the endorser. Administrators 
were appointed but the plaintiff did 
not present his claim for the notes to 
them but instituted suit in assumpsit 
aghinst the heirs at law, and in the 
declaration there was no charge that the. 
assets had come to them, as heirs at 
law. To this declaration one of the 
heirs at Jaw demurred, and on argu- 
ment two grounds to sustain the de- 
murrer were urged: First, That the 
action should have been in debt. 
Second, That the declaration should 
have charged the heirs at law with the 
receipt of assets from the intestate’s 
estate. 

Messrs. Ryerson & Ward for plain- 
tiff. ° 
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Mr. William H. Hagaman for de- 
fendant. 


Dervsz, J.: Held, the action to have 
been in proper form and that it was 
unnecessary for the plaintiffs to aver in 
their declaration that the assets of the 
intestate came to the heirs or that the 
intestate had assets. 

Judgment on demurrer for plaintiff 


_ with leave to plead on terms. 


INDICTMENT FOR CONSPIRACY. 





Passaic Over anp TERmMINER—Drxon 
JUSTICE. 





State v. Preston and Rose. 


Indictment against Preston and Rose 
for conspiring to cheat and defraud 
The Merchants’ Loan and Trust Co. 
of Paterson, N. J., of certain monies, 
etc. The first count charges Preston 
and Rose with other persons unknown 
to the Grand Jury with conspiring on 
January Ist, 1877, by pretended dis- 
counts and false entries in the books 
of the Merchants’ Loan and Trust Co. 
of which Preston and Rose were then 
directors, and by other means unlaw- 
fully and fraudulently to obtain from 
the Company money and property of 
the Company, namely, &e. And the 
Grand Jury charge that in pursuance 
with that conspiracy the defendants 
did on April 28, 1877 fraudulently ab- 
stract from the Company, &c., property 
of The Merchants’ Loan and Trust 
Co. The second count charges Pres- 
ton and Rose, being directors of The 
Merchant's Loan and Trust Co., on 
July 12, 1876, with conspiring to 
fraudulently take and apply to their 
own use and benefit and to ause other 
than that of the Company, namely, 
$20,000, also certain notes being the 
property of the said Company; and 
the count further charges that in pur- 





suance of that conspiracy they did on 
July 12, 1876, fraudulently take from 
the company, &c., the money and 
property of the said Company. On 
motion to quash indictment in that it 
charged that defendants stole or took 
unlawfully certain monies, &c. Claim- 
ed on the part of defendants that if 
they were guilty of larceny as charged 
they could not be guilty of conspiracy 
or the attempt to do that which it is 
alleged they had accomplished ; and 
that having been charged with the 
greater crime the lesser one of con- 
spiracy was merged into the greater. 


Dixon, J.: Held, that the law in this 
State is that the accomplishment of the 
purpose does not free the defendants 
from the crime of conspiracy. On ad- 
mission of testimony, he held thatthe 
acts of one defendant are not binding 
onthe other defendants unless it is 
shown that each defendant charged had 
knowledge of such acts and consented 
thereto, or that each acted with a 
common purpose to cheat and defraud, 
etc. Also where prosecutor offered a 
paper in handwriting of defendant not 
signed Ly him but by others, held to be 
proper evidence to go before the jury. 

Verdict guilty on first count. . 


REVOCATION OF WILL. 


Somerset OrpHans’ Court—Da.rimP.ez, 
JUSTICE. 


Probate of Will of Mrs. Ann Ryder. 


On appeal from the order of the 
Surrogate of Somerset County admit- 
ting the will of Ann Ryder to probate. 
The objections to the probate on mat- 
ters of law were: 1. That Mrs. Ry- 
der had executed a subsequent will, 
which expressly revoked this will, and 
the destruction of that subsequent will 
could not revive the former one. 2 





118 


Thatan attempt to destroy this will, 
orits duplicate, operated as a de- 
8traction of it. [The facts connected 
with the attempted destruction of the 
will propounded were disputed, as 
well as the legal propositions. } 

Mr. H. M. Gaston for the propo- 
nents. A former willis not revoked 
by a subsequent will containing a 
clause revoking all former wills, if the 
subsequent will is cancelled by the 
testator, leaving the former will in his 
possession at his death. Goodright 
v. Glazin, 4 Burrows 2512; Harwood 
v. Goodright, 1 Cow. 47. This is prov- 
ed to be the common law by the fact 
that in England the statute of 1837 
was requited to alter it. It further 
appears by authority of the best wri- 
ters on the subject. 1 Redf. on Wills 


808-9, §12; 1 Jarmin 128. This has 
always been the recognized law in 


New Jersey. Lawrence's Will, 3 
Halst. Ch. 215; Boylan ads. Meeker, 
4 Dutch. 285. This is also the rule in 
Pennsylvania, and Maryland, and was 
the rule in New York until changed by 
statute. Kentham v. Bradford, 10 
Bar. 82; Colvin v. Warford, 10 Md. 
857. 

Messrs. J. D. Bartine and J. Kear- 
ney Rice, for contestants.* The will 
offered was made in 1870. The sub- 
sequent; or “ Ruckman” will, contain- 
ing a clause revoking all former wills, 
was executed according to the require- 
ments of the statute in September, 
1873. At the time of the execution of 
this second will, the testator gave Mrs. 
Ruckman the will of 1870 (as she de- 
clared it to be) to burn, which was 


*We give so much room to the brief of the 
counsel forthe contestants because it embraces 
an exhaustive citation of authorities upon a 
point not yet decided in this state, and the 
decision of a higher court upon it will be 
jnvoked by an appeal. 
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done. It had the seal and namé 
torn off. The will destroyed was a 
precise copy of the will offered and in 
a similar handwriting. She believed 
up to her death that the first will was 
destroyed. and repeatedly so declared. 
The will was found not among her 
valuable papers, but in a clothes press. 

The destruction of the second will 
containing a revoking clause does not 
revive the former. The revoking 
clause operates instantaneously (the 
same as tearing or burning) to effect a 
revocation. You cannot bring a dead 
man to life by killing his slayer. 
James v. Marvin, 3 Comn. 576; Bur- 
tenshaw v. Gilbert, Cow. 49; Moore 
v. Griswold, 1 Redf. 388; Sively v. 
Harwell, 29 Geo. 515; Boudinot v. 
Bradford, 2 Dall. 266; James v. Co- 
hen, 3 Curteis 770; Bohannon v. Wal- 
cot, 1 How. (Miss) 336; Major v. Wil- 
liams, 3 Curteis 432; Ex parte Ullin, 
3 Atkins 797; Brown v. Brown, 8 EI. 
and Bl. 876; Bates v. Holmes, 3 Hen. 
and Mum. 502; Cutts v. Gilbert, 29 
Eng. L. and Eq. 64; Wilson v. Wilson, 
8 Phill. 554; vol. 86, Law Lib. (8rd 
series) 53; vol. 25, Ibid 186; Smith v. 
Mc Chesney, 2 Mc Carter 359. 

This law will also be found stated in 
the following text-books: 2Green. on 
Ev. §683 ; Powell on Devises 517,551 ; 
Swinb. on Wills, Part 7, §14; 1 Will. 
on Exec., 214-216; 1 Redf. on Wills 
320, §36, note; Ibid, 374 §16, 17; 4 
Kent's Com. 531; notes to Smith's 
Probate Law 38. 

Nearly all the cases are on the ques- 
tion of implied revocation. They 
hold that it depends upon circum- 
stances, and that extrinsic evidence of 
the intention of the testator is admis- 
sable. See Smiley v. Gambill, 2 Head 
164; and other cases supra. 

But an express revocation is a posi- 
tive actof the party which does not 
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depend on the consummation of the 
will in which it is found, and absolutely 
annuls all former devises: Smith v. 
Mc Chesney; James v. Marvin; Bur- 
tenshaw v. Gilbert ; Powell on Devises, 
supra. og 

We have not been able to find a 
single case where any court, either 
here or in England, has ever heard that 
the cancellation of a second will with 
an express clause of revocation revived 
a former will. But many cases hold 
that a second will without that clause 
revokes the first, and the destruction of 
the second will. not revive the first 
will. ‘Fhese cases are put on the 
ground that the intention to revoke 
appears from the fact that a different 
disposition is made of the property. 

Destroying by mistake a paper which 
the testator believed to be his will with 
the intention of destroying his will, is 
a cancellation, and the intention may 
be established like other facts, by posi- 
tive or circumstantial evidence. Smiley 
v. Gambill, supra; Bibb v. Thomas, 
2 W. Bi. 1043; Doe v. Harris, 6 Ad. 
and El. 209; Burtenshaw v. Gilbert, 
supra. That declarations are admis- 
sable when they relate to the act done 
to show intention, see Dan v. Brown, 
4 Cowen 490; Brady v. Cubit, 2 East 
534; Avery v. Pixly, 4 Mass. 460; 
Prior v. Coggin, 17 Geo. 444; Burns 
v. Burns, 4 Serg. and Rawle; Bole v. 
Thompson, cited 1 Jarmin 116; 1 
Greenl. on Ev., §273; Smith’s Pro. 
Law, 38, 40, §2; 2 Greenl. on Ev. 682; 
1 Redl. on Wills, 312—314; 4 Kent's 
Com. 617 n. 1; 1 Wms. on Exec. 138 
note ; 6 Cruise’s Dig. 94, §28; Powell 
on Dev. 633 ; Boudinot v. Bradford, 2 
Dal. 266. It was freely admitted (be- 
fore the statute) in England that ex- 
trinsic evidence is admissible in re- 
gard to the intention of the testator, 
whether the cancellation of a later. re- 


voking will revives the former will 
thus revoked. 1 Redf. on Wills 322 
$36; Moore v. Moore, cited in 1 Will. 
on Exec. 179. In this case the old 
cases (Goodright v. Glazier and Har- 
wood v. Goodright). were cited, and 
Lord Tenterdon and Mr. Baron Rich- 
ards dowbted them, and said that it had 
not been universally considered that 
the cancellation of the second revived 
the first will, and held that it was a 
question of intention to be collected 
from all the circumstances in the case. 

Our statute requires that all written 
revocations shall be executed in the 
same manner as wills are required to be 
executed, “and when so made” shall 
be sufficient to revoke any last will or 
any part thereof. Nix. Dig. Wills, §25. 
When a will is torn up it is destroyed ; 
so when a revocation is executed it is 
destroyed. By the English statute as 
well as by ours a will may be revoked 
by a subsequent will with a revoking 
clanse. By the English statute the 
revoked will can only be revived by 
republication. If the revoking clause 
does not take effect until the death of 
the testator, it would have to be re- 
vived by a dead man if at all; such 
provision would be a nullity, an’ ab- 
surdity. 

Since the statutes authorizing a revo- 
cation in writing there is not'a single 
case which hold that such revocation 
shall not take place until the death of 
the testator. It takes effect the same as 
burning, cancelling, etc., when the act 
is done. , 

Datrimptez, J.: Held, That the. or- 
der of the Surrogate should be affirm- 
ed and the will admitted to probate. 
The Jast will, as it is termed, was not 
now in existence, but this was, and as 
no will became operative until the 
death of the testatrix, that which was 





then found, duly executed, must be 





120 


held to be her only will. It was said 
the first will was destroyed by the 
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remained in her possession at her 
death, but, as it did not, the first will 


making of the second , but this is not | was not affected. [The opinion was 
true. It would have been true had it! oral and not written.—Eb. | 





NEW JERSEY SUPREME COURT. 


BEASLEY, CuHIer JusTIcE. 
WOODHULL, VAN 


AssociATES—DEPUE, DALRIMPLE, 


SYCKEL, SCUDDER, 


KNAPP, DIXON anp REED. 


FOREIGN CORPORATION. 


The National Condensed Milk Co. v. 
Brondenburg, et als. 
[feb. Term, 1878.] 


A foreign corporation is liable to be sued in 
this State. 


Substance of Opinion. 


Drxon, J.: This was an application 
to vacate a judgment by default against 
the Milk Company upon the ground 
that it was a foreign corporation and 
therefore, not liable to be sued in this 
State. We hold that foreign corpora- 
tions are liable to be sued in this State. 
The contract sued on was made in this 
State, and the Court will not on an 
application to vacate a judgment in- 
quire whether the contract was made 
bya corporation. Such inquiry must 
be reserved for the trial of the cause. 
On the grounds of surprise and irregu- 
larities apparent on the record we will 
allow that the judgment be vacated, 
and the defendants are to pay the costs 
of judgment and costs of rule to show 
cause, and the judgment stand for se- 
ensiay: 

IMPRISONMENT— INSOLVENT 
LAWS. 


Potter v. Robinson. 
[Feb. Term, 1878.] 


The defendant being in custody on 


a capias in an action ex contractu, 
made application to the Common Pleas 
of Union County for the benefit of the 
insolvent laws, and the plaintiff under- 
took to pay $2 a week for the support 
of the defendant, who was remanded 
to prison. Afterward the prisoner gave 
a bond conditioned for his compliance 
with the insolvent laws, and was forth- 
with discharged from custody. The 
plaintiff did not pay the sum of $2 per 
week from the period of his discharge. 
The order was taken up on certiorari 
to ascertain whether the plaintiff was 
bound to pay this stipend after the 
defendant was discharged. 


Substance of Opinion. 

Dixon, J.: The contention is that 
the language of the statute requires the 
payment under all circumstances. 
Courts, however, must not confine their 
examinations to the bare words of the 
statute, but must also look at the spirit 
of the law. The purpose of this act 
was to relieve the public from the sup- 
port of the debtor. This exigency of 
starving or subsisting on the bounty 
of others, could exist only while he 
was in confinement, and itis only then 
that the law requires his creditor to 
‘support him. This discharge was un- 
der the original statute, and he became 
released not. only from physical re- 
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straint, but also from all liability. The 
act of February 24, 1858, made a dis- 
tinction between a release from bodily 
restraint, and release from liability. 
But this act did not in terms declare 
whether the debtor's regaining his free- 
dom should terminate the creditor's 
obligation topay. In-the judgment of 
the Court the order to discharge the 
defendant was erroneous and should 
be reversed. 


SPECIAL LEGISLATION UNCON. 
STITUTIONAL. 


The State, Stephen Pell, y. The May- 
or, etc., of Newark. 
[Feb. Term, 1878.] 

Application for mandamus. By an 
act of the Legislature, approved Feb- 
ruary 15, 1878, entitled “ A further sup- 
plement to an act entitled an act to 
revise and amend the charter of New- 
ark,” approved March 11, 1857, the 
lines of eleven of the fifteen wards in 
the city of Newark are changed; the 
lines of the new wards are specifically 
defined ; the time of holding the char- 
ter election is changed from October 
to April; and the Mayor and Alder- 
men are legislated out of office. By 
the twenty-third section of the act it 
is provided, “That within fifteen days 
after the passage of this act the Mayor 
and Common Council of said city shall 
proceed to divide the wards of said 
city as hereby constituted, into elec- 
tion , districts, and to appoint the 
necessary inspectors and judges of 
election and clerks of election requir- 
ed by law for each of the election dis- 
tricts so set off, who shall serve until 
their successors are elected.” The 
duty herein enjoined upon them, the 
Common Council have refused to per- 
form on the ground that the act is un- 
constitutional and void by force of 
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Article 4, Section 7, paragraph 11 of 
the State Constitution. 

Mr. Vanatta and Mr. Bedle for the 
relator. 

Mr. Frelinghuysenand Mr. MeCar- 
ter contra. 


Apstract oF OPINION. 

VansyckLE, J.: It is claimed on_ be- 
half of the relator, that the duty of the 
Common Council, under the twenty- 
third section, is merely ministerial, 
like that of a clerk who is directed by 
law to administer an official oath, and 
that therefore they will not be permit- | 
ted to raise the question of constitu- 
tionality in this way. The cases seem 
to be widely different. The duty of a 
clerk is purely ministerial, and he 
should not be allowed to obstruct an- 
other officer in the exercise of his duty 
calling in question of his own motion, 
the legality of his status; such a 
practice would put it in the power of 
a mere clerk to embarrass in the most 
serious way the ordinary operations of 
government. The Common Council 
upon which the present duty is cast, 
are in the exercise of the powers of 
local government for the city, with the 
duty to continue their functions until 
they are lawfully displaced. If they 
should execute the act in question 
there might, and probably would be | 
two distinct bodies in existence; each 
claiming to be a lawfully constituted 
legislative body of the city. The 
words, “regulating the internal affairs 
of towns and counties,” are not as 
comprehensive as the words, “relating 
to towns and counties,” and must be 
considered as narrowing the prohibi- 
tion; they were not intended to for- 
bid all special legislation as to - these 
subjects, but only such. as regulates 
internal affairs, leaving the power un- 
disturbed as to the residue. There 
are but two classes embraced in the 





possible scope of special legislation 
with respect to these subjects : . 

First, That which concerns the cre- 
ation or erection of boundaries. - Sec- 
ond, That which relates to their gov- 
ernment and regulation when formed. 

The language of the amendmént is 
clearly apt to prohibit the latter, but 
inappropriate to affect the former. 
This construction gives appropriate 
effect to the language of those who 
framed the amendments, and when the 
clause with regard to towns and coun- 
ties is collated with that which occurs 
in the latter part of the eleventh para- 
graph before cited, the inference is 
strong that itis the true interpreta- 
tion. The language used is: “ The 
Legislature shall pass no special act 
conferring corporate powers, but they 
shall pass general laws under which 
corporations may be organized and 
corporate powers of every nature ob- 
tained, subject, nevertheless, to repeal 
or alteration at the will of the Legis- 
lature.” 

A careful examination of the para- 
graph in which this language is found 
will show that it was not intended 
to apply to municipal corporations. 
Municipal corporations had been dealt 
with before this clause was inserted, 
and it is reasonable to presume that 
such provision had been madein regard 
to them as was deented necessary and de- 
sirable. In Article 1, paragraph 19, the 
word “corporation” is used in the sense 
of private corporation, and in the 20th 
paragraph of the same article are the 
words “municipal corporation.” These 
references show that when the fram- 
ers of the Constitution used the word 
“corporation” they meant one thing, 
and by “municipal corporation” an- 
other; and this view is enforced by 
the fact that, in the clause now under 
criticism, there is a provision that the 
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powers granted shall be subject to re- 
peal or alteration at the will of the 
Legislature. The framers of these 
amendments had already provided for 
cities, towns and counties; they had 
prohibited the passage of special laws 
to regulate internal affairs and the ap- 
pointment of commissions, without em- 
ploying language appropriate to ex- 
clude the right to create them and 
change their boundaries. But when 
private corporations are provided for 
it is declared that no special act shall 
be passed conferring corporate powers 
but general laws shall be passed under 
which corporations may be organized 
and corporate powers of every na- 
ture obtained. This is a clear provi- 
sion for the creation of private corpo- 
rations, showing that the distinction 
between formation and government 
when formed was not absent from the 
mind of the framer. 

Wards within themselves do not 
possess any power of local government. 
They are erected exclusively for the 
purpose of securing representation in 
the city government. The removal 
from office of the present members of 
council, and providing that others 
shall be selected to, fill their places 
with equal power to regulate these 
matters clearly constitutes a regula- 
tion of internal affairs. If this is de- 
nied, it might, with equal plausibility, 
be argued that the internal movements 
of a mill were not regulated by a new 
motive power to which it was geared, 
or that the owner who used his au- 
thority to remove the man who con- 
ducted his hotel and put another in 
his place, did not regulate its internal 
affairs. 

The conclusion that this is a special 
local law, regulating the internal affairs 
of the city, is not of itself decisive of 
this controversy. In Van Riper. v. 
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Parsons, this Court has held at this 
term, that the clause of the Constitu- 
tion in question was not intended to 
limit legislation, but to forbid only 
the doing by special or local laws those 
things that can be done by general 
laws. While that case remains unre- 
versed, it must be accepted in this 
Court as the correct interpretation of 
the constitutional provision. Assum- 
ing, as I feel constrained to do, that 
this law is vicious, if the same end 
could be obtained by general legisla- 
tion, it becomes necessary to deter- 
mine what tribunal shall settle that 
question. Does the Constitution make 
the Legislature the final arbiter in 
this matter? It would require very 
clear language to justify the assertion 
that in these amendments the people 
intend to vest judicial power in the 
law-maker. Sucha rule would sub- 
vert the theory upon which our system 
is framed, and disturb the checks and 
balances by which it is guarded. From 
one of the widest fields for the enact- 
ment of laws in which the constitu- 
tional restraint was expressly design- 
ed to operate, not upon the courts, but 
' upon the legislative department, in 
controlling its methods, judicial in- 
vestigation would be absolutely ex- 
cluded. That the people should have 
deliberately framed and imbedded in 
their organic law an amendment to 
prohibit special legislation, when gen- 
eral laws might be passed, and at the 
same time should have intended to 
put legislative action beyond review, 
when there was a clear infraction of 
the prohibition, is a proposition to 
which it seems impossible to assent. 
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In this view of the law, it becomes 
necessary to consider whether the ob- 
ject aiméd at by the act in quéstion 
could have been accomplished by gen- 
eral legislation. 

Of course a general law would not 
be possible providing for a change of 
wards in the city of Newark alone, 
and defining the lines of such wards 


‘by metes and bounds, but that is not 


the test. There is no difficulty in 
framing a general law, authorizing or 
requiring the Common Council of 
every city in the State under establish- 
ed regulations, to alter the ward lines 
within their respective cities. As 
many checks may be engrafted upon 
the bestowal of this power as the Leg- 
islature may see fit to impose, so long 
as the law is general in its application. 
There is no legal objection to such 
grant of authority as to ward lines, 
that being the direct means through 
which the granted powers are put into 
practical operation by the city in re- 
gard to matters exclusively internal. 

Established practice and immemo- 
rial usage, in view of which the Con- 
stitution was adopted, fully sanctions 
the reference to municipal corporations 
of all matters affecting peculiarly their 
local affairs. In other States a differ- 
ent construction of limitations upon 
special legislation has been adopted, 
and general laws have been enacted to 
affect a change in ward, township and 
county lines by resorting to the dele- 
gation of power, but the language in 
these constitutions is not in all re- 
spects similar to our own, and cannot 
furnish a safe guide to us. 

Writ denied. 
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CONTRIBUTED ARTICLES. 


LUNACY IN THE STATUTES. 

If any curious person, not a member 
of the legal profession, and therefore 
not hardened into that conservatism 
which believes, like Blackstone's Com- 
mentaries, in the existing state of the 
law ; if any such person should turn 
over the leaves of the Revised Statutes 
of 1877, devoted to Lunacy, we may 
imagine his reflections to take the fol- 
lowing turn: ° 

Well, it seems to me that two Jus- 
tices of the Peace are entrusted with 
rather an arbitrary discretion. These 
** Daniels come to judgment ”—(judg- 
ment, like Mahomet’s mountain, does 
not come to them) have a very peculiar 
off-handed facility granted them by 
law. Their ‘‘say so” decides when a 
man is ‘ too dangerous” a lunatic to 
go at large; and by warrant a man 
may be shut up in the County Jail 
‘chained, if necessary ;” if the Dan- 
iels aforesaid think so. Truly I think 
that this law is very like the dead wood 
figures of Justice which Republican 
Art, free from the arbitrary mandates 
of despotic Europe, sets before us for 
admiration. Blind and deaf is this 
law to all possibilities of the cruelty 
of calm, placid ignorance, or the plan- 
ned despotism of deliberate oppres- 
sion. 

Trial, without witnesses, without 
rules of evidence, without procedure, 
before persons whom the law calls 
Judges, but whom it will not trust to 
try an assault and battery case, when 
the consequences may be so grave ;— 
the word is an absurdity, the thing is 
a farce. 





As to sending “patients” to the 
Asylum on the certificate of “one re- 
spectable physician,” it seems to me I 
have heard of a little agitation on a 
like subject in the State of New York; 
perhaps if Jerseymen will consent to 
receive instruction from any gtate 
where a code exists and law and chan- 
cery powers are confided to the same 
tribunal, we may alter that and some 
other things as well. 

If a pauper is alleged to be a luna- 
tic, one judge of the court of Common 
Pleas is to call in “one respectable 
physician ;” and may summon wit- 
nesses. I do not like the flavor of the 
‘‘one respectable physician,”—how- 
ever, the chance of pubi:icity is faintly 
increased ; a semblance of judicial in- 
vestigation forms, rather cloudily, be- 
fore the mind’s eye. The law says the 
investigation is to be “ full.” Perhaps 
asternly conscientious man, an average 
Common Pleas judge, under the lead- 
ings of the “respectable physician,” 
might think that the business could 
not perhaps be comfortably dispatch- 
ed in an hour. He might even take 
two to settle the matter, especially as it 
is only a “pauper” case. That is, if 
he didn’t serid for too many witnesses; 
and.if he didn’t spend a good deal of 
time in finding out how large a super- 
structure of hearsay and guess work 
could be built on almost invisible 
foundations of observed facts. A 
case which the scientific alienist might 
hesitate over for weeks, the “‘ common 
sense of common men” would finish 
very comfortably between breakfast 
and dinner. Which of course shows 
how superior “ practical men” are to 
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scientific observers. True, any two 
men you met on the street might be 
satisfied in even shorter time than the 
hour; but we must have some dignity 
about this thing. Two justices are 
equal to the determination of danger- 
ous lunacy, a physician may send to the 
Asylum; we must at least have a Com- 
mon Pleas Judge to be careful that 
the county don’t have to pay for a lu- 
natic whose estate might-be sufficient 
for his stay there as a pay patient: 

It is curious that if a man is nota 
pauper, only poor, the law is more care- 
ful; creditable witnesses must then be 
examined, and even the possibility of 
a jury is provided for. 

This cannot be on the theory that a 
pauper is more likely to be a lunatic 
than merely a poor man. It would be 
a queer presumption for the law to 
make against paupers that very likely 
they were insane. 

No; one sees in this provision the 
prudent freeholder afraid that a 
man though poor may not be so pau- 
perized as to be a cause of county ex- 
pense. 

Truly this is a practical bit of legis- 
lation; the law so careful of a few 
dollars here at the top, so wastefu) at 
the political bunghole! The law so 
careful for the taxpayers’ pockets; 
so careless of a freeman’s liberty ! 

Again, after acquittal or escape from 
indictment on the ground of insanity 
the Court is to inquire if the insanity 
at all continue. But there is no ne- 
cessity laid upon the Court to do any- 
thing in any particular way ; it may do 
in fact as it pleases; the law confers 
here an arbitrary power. 

Compare this with the case where a 
person isin confinement, legally, by 
other than civil process; notice the 
additional care manifested. 

Now there should be one weight and 
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one measure. A fact should be proven 
with exactly as much care, solemnity 
and judicial investigation and under 
the very same rules of evidence-in one 
case as another; that is, whenever it 
is the fact to be established. Insanity 
may be feigned by the guilty to be 
sure, and it is right that Justice should 
be open-eyed and take good care that 
they do not escape their proper pun- 
ishment. I dimly recall the existence 
of alegal maxim, something or other 
about thé ninety and nine; and it 
seems to me thatitis fully applicable 
here. The care which Justice takes 
not +o let the guilty escape, it ought, 
a fortiori, to take so that the sane and 
the innocent may not suffer. 

If the machinery of Justice is more 
apt to injure society than the enemies 
of society we had better abolish Jus- 
tice—or those pretentious bunglers 
who construct such dangerous ma- 
chinery. 

However, to one interested in the 
morbid anatomy, shall I say-it, of the 
law, the proceedings to establish lu- 
nacy used in Chancery are perhaps 
more curious than anything contained 
in the statutes. To sucha student the 
subject might be supposed to excite 
the sort of enthusiasm evinced by Mr. 
Ben Allen and Mr. Bob Sawyer in, re- 
lation to human pathology. 

We will not longer follow our cu- 
rious inquirer into the sacred domain 
of Potts’ Chancery Precedents and 
the decisions of learned equity judges. 
It is sufficient that we have perhaps 
been brought to think about the 
present state of the law. 

Are we members of society or do 
we stand outside of it? Are we mere 
practical antiquarians as one might 
say, or men of living interests in the 
living, progressive world? Do we 
follow the “ narrow-minded, bad-heart- 
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ed” black letter “‘ pedant Coke,” or are 
we disciples of the large wisdom of 
the great English Chancellor, whose 
name, stained and blurred by human 
weaknesses and imperfections, is yet 
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imperishably associated with the 
downfall of the ancient philosophy, 
and with the splendid triumphs and 
still more splendid prophecies of Mod- 


ern Scientific Thought. 
J. B. W. 





OUR MISCELLANY. 


IMPORTANT DECISIONS ELSEWHERE. 


Animals. Trespass. 1. One who know- 
ingly keeps a vicious and dangerous animal, 
is liable to any person who, without contrib- 
utory negligence on his part, is injured by 
such animal, and he can not exonerate him- 
self by showing that he used due care in keep- 
ing and restraining the animal. He takes the 
risk of keeping him safely, so that he shall 
not injure others. May v. Burdett,: Q. B. 
101 ; Popplewell v. Pierce, 0 Cush. 509 ; Card 
v. Case, 5 Man. Gr. & Scott, 622. 2. But, as 
in all actions for negligence, the plaintiff can 
not recover if his own negligence contributed 
to produce his injury. Munn v. Reed, 4 Al- 
len, 431; Lyons v. Merrick, 105 Mass. 71. 3. 
The mere fact that the plaintiff was upon the 
defendant’s land without his consent would 
not defeat the right of action. The unlawful 
character of his act did not contribute to his 
injury, or affect the defendant’s negligence. 
Spofford v. Harlow, 3 Allen, 176; Smith v. 
Gardner, 11 Gray, 418.—Marble v. Ross. Sup. 
Ot. Mass. 


Arbitration. 1. Where the parties have 
submitted their case to arbitration, and a ma- 
jority of the arbitrators have made an award, 
which is according to the submission and un- 
objectionable upon its face, it is prima facie 
binding and conclusive upon the parties, and 
the burden is on the plaintiff if he seeks to 
avoid it. 2. It is the right and duty of the 
chairman to express his opinion of the law, 
and it is exclusively within the discretion of 
each associate arbitrator to decide how far he 
will rely upon that opinion. 3. It is also 
clearly within the discretion of the majority 
of the arbitrators to determine how long they 
will continue the discussion of the case. 4, 
The fact that two of the arbitrators became 
excited during the discussion, furnishes no 





reason for setting aside an award deliberately 
made by the majority. Roberts v. O. C. R. 
R. Co. Sup. Ct. Mo. 


Attorney’s Fees. 1. It is now settled 
that an action is maintainable for the fees of 
an attorney. And when the charges are con- 
tested as exorbitant, the same rule applies that 
governs other contracts. The plaintiff may 
prove by competent testimony what those ser- 
vices are worth. 2. General usage with re- 
gard to compensation is not the only criterion 
that should govern transactions of this nature, 
but it may assist in fixing an approximate 
scale ; but when coupled with the rule above 
named it will bring about a more satisfactory 
settlement of the amount of compensation. — 
Thompson v.Boyle, Sup. Ct. Pa. 

The lien of an attorney for services render- 
ed in obtaining a judgment is not defeated by 
the dormancy of the judgment. If the judg- 
ment is revived, and the money is made there- 
on, the lien is still good. Jenkins v. Stephens. 
Sup. Ct., Georgia, Jan., 1878. 

Certified Check. 1. Where a check on 
its face shows that it was not drawn inthe usu- 
al course of business, and is nota commercial 
check, the cashier of the bank on which it is 
drawn has no power to bind the bank by cer- 
tifying the check as good. 2. Accordingly, 
where a check payable to bearer had indorsed 
upon it the words ‘‘To hold as collateral for 
1,000 P. T. oil,” etc., held, that an endorse- 
ment by the cashier that it was good when 
properly indorsed would not bind the bank. 
Dorsey v. Abrams., Sup. Ct. Pa. 


Chattel Mortgage. 1. A chattel mort- 
gage and a written agreement to govern the 
same subject-matter between the parties, exe- 
cuted contemporaneously, must be treated as 
one contract. 2. A chattel mortgage permit- 
ting the mortgagor to remain in possession, 
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and to sell, and apply the proceeds, or any 
part of them, to his own use, is fraudulent 
and void in law as against creditors. Blakes- 
lee v. Rossman. Sup. Ct. Wis., Jan. 1878, 

1, A mortgage of property not in existence 
or not owned by the mortgagor at the time of 
the execution of the conveyance is absolutely 
void in law ; but where the contract relates to 
particular property reasonably certain to come 
into existence, necessary to the use of some- 
thing in existence in which the mortgagor has 
an actual interest, so that there is a tangible 
basis for the contract, such a contract may be 
upheld in equity. 2. B rented a hotel build- 
ing to M, reserving in the lease a lien on the 
furniture to be put in the hotel; after the 
house was furnished W lent money to M, 
taking a mortgage on the furniture, with no- 
tice of the terms of the lease. Held, that the 
lien reserved in the lease will be upheld in 
equity and has priority over the subsequent 
mortgage. The claim of the lessor was a charge 
in rem by virtue of the agreement, against the 
lessee and all claiming under him with notice, 
Affirmed. Wright v. Bircher. St. Louis Ct. 
of Appeals. 


,PERSONALITIES. 





Samuel Marron, Jr., has removed to 810 
Broad Street, Newark, and there opened new 
offices. 


J. Frank Fort, Esq., of Newark, has been 
appoint by the Governor District Court Judge 
vice Hon. Geo. F. Tuttle. 


Alex. B. Van Dervoort, Esq., of Jersey 
City, has been appointed assistant to the Dis- 
trict Attorney, Alex. T. Mc Gill, Jr. 


James H. Van Cleef, Esq., of New Bruns- 
wick, lately appointed city attorney, has re- 
moved to Kent’s building on George street. 


Marcus P. Hayne, Esq., who has been ap- 
pointed corporation attorney for the city of 
Newark, has opened an office at 800 Broad 
Street. 


Walter J. Knight, Esq., officialstenographer 
to the Vice-Chaacellor’s Court, has opened a 
handsome office for the practice of law at 800 
Broad Street. 


E. T. Green, Esq., of Trenton, has moved 
to 78 East State St., and occupies the first 
floor, where Messrs. Scott and Lowthrop have 
had offices. The latter gentlemen have taken 





separate rooms on the second floor of the 
same building. 


The Asbury Park Journal recently gave a 
likeness and biography of Ex-Judge George 
C. Beekman, whose matrimonial speech last 
Fall to the bachelors of the Bar of Freehbdlid 
was published in the newspapers. 


It is a pleasure for us to call attention to the 
fact that one of the most gentlemanly and 
obliging of assistants in a public office is the 
chief of Clerk Little’s office in Chancery, Tren- 
ton, Mr. C. J. Ferrill. We hereby thank him 
for innumerable favors extended to ur. 


Mr. James Crist, for over twenty years a 
well-known attache of the office of the Clerk 
of the Court of Chancery, was recently strick- 
en with partial paralysis. He is living at the 
National Hotel, cared for only by the charity 
of his late associates, and is an object of pity 
to all who behold him. 


Senator Ludlow, of New Brunswick, in re- 
tiring as President of the State Senate, receiv- 
ed a tribute rarely given by the party minor- 
ity of a legislative body to the leader of the 
sdthority. Senator Sewell proposed the reso- 
lution of thanks with a most graceful tribute 
to President Ludlow’s fairness and urbanity. 


COURT NOTES. 





At a recent meeting of the Bar Association 
of Union County, with Senator Magie in the 
chair, a committee of three, Messrs. Gilhooley, 
Bergen and Maxson, was appointed to draft 
resolutions expressing the sense of the Bar 
upon the retirement of Judges Runyon and 
Farnham. The committee reported the fol- 
lowing which were unanimously approved : 

The members of the Bar of Union county, 
believing the judicial services of Hon. Enos 
W. Runyon and Hon. George W. Farnham 
should not be closed without some tribute of 
respect to them, and permanent estimate of 
their public services : 

Resolved, That we are indebted to the Hon. 
Enos W. Runyon and George W. Farnham 
for the uniform courtesy that has marked 
their intercourse with the Bar, during. their 
official terms, and for their patient efforts to 
maintain the dignity of the justice of this 
State in the important positions which they 
occupied. That the administration of justice 
for the past five yearsin our county courts 
has been creditable to the courts, and we be- 
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lieve is satisfactory to the public, and that the 
retiring judges carry with them from the 
Bench, the thanks and respect of the Bar. 


MISCELLANY. 


The following is now the rule governing the 
admission of attorneys to the Bar of the State 
of New York: 

Rutz 3. No person shall be admitted to an 
examination as an attorney unless he shall 
have served a regular clerkship of three years 
in the office of a practicing attorney of the 
Supreme Court, after the age of eighteen years. 
An allowance of one year shall be made to ap- 
plicants who are graduates of any college or 
university. Any portion of time not exceed- 
ing one year for graduates receiving the fore- 
going allowance, and two years for other ap- 
plicants, actually spent in regular attendance 
upon the law lectures, or the law school con- 
nected with any college or university of this 
State, having a department organized with 
competent professors and teachers, in which 
instruction is regularly given, shall be allow- 
ed in lieu of an equal period of clerkship@n 
the office of a practicing attorney of the Su- 
preme Court, and any person who holds a de- 
gree in law from any law school out of this 
State, which maintains a course of instruction 
covering at least two academic years of not 
less than eight months each, and gives: its de- 
grees only after public examination, shall be 
allowed the time spent in such law school, in 
lieu of an equal period of clerkship in the of- 
fice of a practicing attorney of the Supreme 
Court ; but in no case shall an applicant be en- 
titled to an ‘examination as an attorney with- 
out having served a clerkship in the office of a 
practicing attorney of the Supreme Court for 
the period of at least one year. 


Five States, viz., Maine, Rhode Island, 
Michigan, Wisconsin, and Iowa have uncondi- 
tionaliy abolished capital punishment. Mich- 
igan led the way, having abolished the death 
penalty in 1846. Rhode Island followed Mich- 
igan in 1852. Wisconsin repealed the death 
penalty in 1853. Iowa reached the same con- 
clusion in 1872, and Maine in 1876. None of 
these States have ever returned to the death 
penalty. Inthe States of Indiana, Lilinois, 
Minnesota, and Louisiana, there is no capital 
punishment unless the jury convicting the 
murderer shall uvanimqusly prescribe the 
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death penalty. The law of New York is very 
similar in that State. A person indicted for 
murder in the first degree, the penalty of 
which is death, may be found guilty of mur- 
der in the second degree, the penalty of which 
is imprisonment for life, the option of deter- 
mining thé degree of murder being left with 
the jury. Vermont, New Hampshire, and 

Kansas have so modified their penal law in re- 

spect to murder, that after conviction, no ex- 

ecution takes place until a year has intervened, 
and then only when the governor shall have 
issued a warrant for the execution of the 
criminal, it being optional with the executive 
whether he shall not issue such warrant ; mak- 
ing thirteen States which have either uncon- 
ditionally or partially abolished capital pun- 
ishment ; and it is noteworthy, that in no sin- 
gle instance has any State taken the retro- 
gressive step.—Leg. Adviser. 
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